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Matthew Hintz, MD

Dear Dr. Hintz,

On January 19, 2022, the Ohio Ethics Commission received your letter requesting an
advisory opinion.

Key Facts

In your letter, you stated:

• You are the Medical Staff President at Morrow County Hospital.
• You are also a community physician with OhioHealth.
• You have offered to serve as an additional member for a Request for Proposal

(RFP) committee for Morrow County Hospital.
• Your role on the committee would be to provide a physician perspective on the

proposals.
• The RFP committee would not be responsible for any decisions relating to the

proposals. You would not vote on any of the proposals.
• You included a copy of the resolution from the Morrow County Hospital Board

regarding the RFP.
o The resolution states “members shall select additional members, consisting

of 1-2 physicians, 1-2 registered nurses, plus up to one additional expert
who shall not be a member or other affiliate of MCH or any potential health
care partner.”

o The purpose of the RFP process is to identif,’ “potential partners, acquirors,
lessees, affiliates, managers or other relationships of or with healthcare
systems.”

o The resolution outlines the duties of the RFP committee to include: (1)
Drafting an RFP and submitting it for the approval of the Hospital Board
and the Morrow County Board of Commissioners; (2) Submitting the
approved RFP to potential partners and/or buyers; (3) Vetting responses to
the RFP and selecting up to three (or, with Hospital Board approval, more
than three) responses for presentation to the Hospital Board and the County
Board; (4) Facilitating the RFP process via plant tours and other activities;
and (5) Other actions as may be necessary or desirable for the fulfillment of
the RFP Committee’s functions.
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Question Presented

Can you be the physician representative on the RFP committee when one of the likely
bidders is OhioHealth, your outside employer?

Brief Answer

No, you are prohibited by R.C. 2921.42(A)(1) and R.C. 102.03(D) from being part of the
RFP committee because your role would provide you the opportunity to potentially influence
decisions that affect the interest of OhioHealth and require you to participate formally and
informally in the selection of the proposals to present to the board.

Restrictions on Participation—R.C. 2921.42(A)(1) and R.C. 102.03(D)

An employee of a county hospital is a public official’ subject to R.C. 2921 .42(A)(1), which
states that no public official shall knowingly:

Authorize, or employ the authority or influence of the public official’s office to
secure authorization of any public contract in which the public official, a member
of the public official’s family, or any of the public official’s business associates has
an interest.

The Ethics Commission has determined that a public official’s private employer is
considered to be his “business associate” for purposes of R.C. 2921.42(A)(1).2 Accordingly, a
public official is prohibited by R.C. 2921.42(A)(1) from participating, formally or informally, in
any part of his public agency’s decision-making process that authorizes or approves a public
contract in which his private employer has an interest.3

A “public contract” is the purchase or acquisition, or a contract for the purchase or acquisition,
of property or services by or for the use of a public agency.4 A public contract exists whenever a
public agency either purchases services from an entity or acquires services as part of the entity’s
responsibility under a contract. The potential agreement between Morrow County Hospital and
OhioHealth is a public contract because Morrow County Hospital would be acquiring services
from OhioHealth.

R.C. 102.03(D) reads:

No public official or employee shall use or authorize the use of the authority or
influence of office or employment to secure anything of value or the promise or
offer of anything of value that is of such a character as to manifest a substantial and
improper influence upon the public official or employee with respect to that
person’s duties.
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R.C. 102.03(D) prohibits a public official from using the authority or influence of his office
to secure anything of value for an entity if the relationship between the public official and that
entity is such that the official’s objectivity or independence of judgment could be impaired with
regard to matters that affect the interests of that party.5 An employer holds a position of power
and authority over the hiring, compensation, discipline, and termination of its employees.6 A public
official who is in the position of making, or influencing, an official decision regarding the interests
of his private employer or a business associate would have an inherent conflict of interest impairing
his objectivity and independence of judgment.7

In this case, your private employer, OhioHealth, is likely to be one of the organizations
submitting proposals in response to the RFP. Your role on the RFP committee would place you in
a position to participate in the decision-making process that could result in a public contract for
OhioHealth. While you state in your letter that you would not be responsible for any decisions
relating to the proposals, your role would require you to participate formally and informally in the
selection of the proposals to present to the board, potentially including OhioHealth. Therefore,
R.C. 292 1.42(A)(1) would prohibit you from being on the RFP committee. Additionally, your role
on the RFP committee would provide you the opportunity to potentially influence decisions that
affect the interest of OhioHealth and its competitors, even if you do not directly vote on the matter.
Therefore, you would have a conflict of interest and R.C. 102.03(D) would prohibit you from
participating in the RFP committee.

Having an Interest in a Morrow County Hospital Contract—R.C. 2921.42(A)(4)

As a county hospital employee, you are a “public official”8 subject to R.C. 2921.42(A)(4),
which provides that no public official shall knowingly:

Have an interest in the profits or benefits of a public contract entered into by or for
the use of the political subdivision or governmental agency or instrumentality with
which the public official is connected.

As discussed above, the potential contract here is a public contract for the purposes of R.C.
2921 .42(A)(4).

An interest that is prohibited by R.C. 2921.42 must be definite and direct and may be
financial or fiduciary.9 The facts and circumstances of each particular situation determine if a
public official has an “interest” in a contract with his own public agency.’°

An employee of a company, who has neither an ownership interest nor a fiduciary interest
in the company, is not necessarily considered to have an “interest” in his employer’s contracts.11
An employee is considered to have an interest in his employer’s contracts if: (1) the employee
takes part in contract negotiations; (2) his salary is based on the proceeds of the contract; (3) he
receives a share of the contract’s proceeds in the forni of a commission or fee; (4) his employment
responsibilities include participation in the administration or execution of the contract; or (5) where
his tenure is dependent upon his employer’s contract with his public agency.12
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In this case, your role with OhioHealth is as a community physician. You did not provide
a description of your role, but it seems unlikely that a community physician would be involved in
contract negotiations, have a salary based on the contract proceeds, receive a commission or fee
from the contract, have employment responsibilities related to the contract, or have a position
dependent on the contract. If this is the case, then you would not have an interest in the potential
contract between OhioHealth and Morrow County Hospital. If you meet any of the factors listed
above, please contact the Commission for further guidance.

Profiting from a Morrow’ County Hospital Contract—R.C. 2921.42(A)(3)

R.C. 292 l.42(A)(3) provides that no public official shall knowingly:

During the public official’s term of office or within one year thereafter, occupy any
position of profit in the prosecution of a public contract authorized by the public
official or by a legislative body, commission, or board of which the public official
was a member at the time of authorization, unless the contract was let by
competitive bidding to the lowest and best bidder.

R.C. 2921 .42(A)(3) prohibits a county hospital employee from profiting from a contract
that was authorized by him or a board that he is a member of, unless the contract is competitively
bid and is awarded to the lowest and best bidder)3 This is true even if the employee did not
participate in the vote or discussion regarding the contract.14 A contract is considered to be
“authorized” by a public official, employee, or entity when the contract could not have been
awarded without the individual’s or entity’s approval.15

A public official will be deemed to profit from a contract awarded to his employer where:

(1) the establishment or operation of his employer is dependent upon receipt of the
contract; 16

(2) the creation or continuation of the official’s position with his employer is dependent
upon the award of the contract;

(3) monies received from the contract would be used by his employer to compensate the
employee or as a basis for the official’s compensation; or

(4) he would otherwise profit from the award of the contract.17

Based on the facts in your letter, you are not in a position to authorize a contract in your
role as a member of the RFP committee. You state that your role would be to provide a perspective
on proposals, but you would not vote on the contracts or be responsible for any decisions.
Therefore, you are not in a position to authorize a public contract and R.C. 292 l.42(A)(3) would
not apply. However, as stated above, you are prohibited by R.C. 2921 .42(A)( 1) and R.C. 102.03(D)
from being part of the RFP committee because your role would provide you the opportunity to
influence decisions that affect the interest of OhioHealth and require you to participate formally
and informally in the selection of the proposals to present to the board.

This opinion represents the views of the undersigned, based on the facts presented and the
precedent of the Commission. It is limited to questions arising under Chapter 102. and Sections
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2921 .42 and 2921.43 of the Revised Code, and does not purport to interpret other laws or rules.
Please contact this office again if you have any other questions or if you wish to request
reconsideration of this opinion under OAC 102-3-07.

Enclosure: Ohio Ethics Commission Advisory Opinion No. 96-004
Information Sheet # 4: Seeking New or Outside Employment

The Ohio Ethics Commission Advisory Opinions referenced in this opinion are available on the
Commission’s Web site: www.ethics,ohio .gov

CC: Thomas Smith, Morrow County Prosecutor (via email only)
Mark DeCastro, Senior Assistant General Counsel, OhioHealth (via email only)

R.C. 2921.0l(A)(1); Ohio Ethics Commission Advisoiy Opinion No. 99-002 (a county hospital organized under
R.C. Chapter 339. is a public agency for purposes of R.C. 2921.42).
2 Adv. Ops. No. 78-006 and 81-001.

Adv. Ops. No. 89-005, 90-0 10, and 92-0 12.
‘ R.C. 2921.42(I)(1)(a).

Adv. Ops. No. 88-004, 88-005, and 89-005.
Adv. Op. No. 89-008.
Adv. Ops. No. 80-003, 8 8-005. and 89-008.

8 R.C. 2921.01(A); Adv. Op. No. 99-002.
Adv. Ops. No. 81-003 and 81-008.

10 Adv. Op. No. 84-009 (a corporation’s is a “business associate” of its employees or consultants).
‘ Adv. Op. No. 78-006.
12 Adv. Ops. No. 78-006, 82-003, 86-005, and 89-006.
13 Adv. Ops. No. 90-003 and 92-0 14.
14 See Adv. Ops. No. 87-008 and 92-0 13 (a public official who is a member of a legislative body is subject to the
prohibition of R.C. 2921 .42(A)(3), even when he has abstained from deliberating, voting upon, or othenvise
authorizing the public contract).
15 Adv. Op. No. 87-004.
16 See Adv. Op. No. 20 16-01.
‘7Adv. Ops. No. 87-004 and 88-008.
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